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Abbreviations and acronyms

AGP Agreement on Government Procurement

ASCM Agreement on Subsidies and Countervailing Measures

BIT Bilateral Investment Treaty

CETA Comprehensive Economic and Trade Agreement (EU-Canada trade deal)

CRAG Constitutional Reform and Governance Act

DFID Department for International Development

DIT Department for International Trade 

FTA Free Trade Agreement

GATS General Agreement on Trade in Services

GATT General Agreement on Tariffs and Trade 

GDPR General Data Protection Regulation

ICSID International Centre for the Settlement of Investment Disputes

ILO International Labour Organization

IPPR Institute for Public Policy Research

ISDS Investor-to-State Dispute Settlement

NAFTA North American Free Trade Agreement

RoO Rules of Origin

SDG Sustainable Development Goals

SME  Small and Medium-Sized Enterprise

TRIPS (The Agreement on) Trade Related Aspects of Intellectual Property Rights

TTIP Transatlantic Trade and Investment Partnership (EU-US trade deal – now defunct)

UNCTAD United Nations Conference on Trade and Development

USMCA United States-Mexico-Canada Agreement

USTR Office of the United States Trade Representative

WAB Withdrawal Agreement Bill 

WTO World Trade Organization
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Executive summary

The UK’s decision to leave the EU, including 
the Single Market and Customs Union, means 
that as of February 2020 and for the first time 
in nearly 45 years the UK can pursue its own 
independent trade deals. A deal with the US has 
been touted as one of the major prizes of Brexit 
because the US is the UK’s single largest trade 
partner (though only if EU member states are 
treated as individual countries) and the EU has 
to date failed to agree such a deal.1

Initial statements from the US and the UK suggested 
they were aiming for a high level of ambition: a 
deal that would cover a significant number of areas 
and offer as much liberalisation as possible. These 
statements were soon tempered by a greater degree 
of caution, for example: the US appeared to back off 
when the UK confirmed that it would proceed with 
a tax on major digital corporations in the face of US 
objections and the UK has insisted that no aspect  
of the NHS will be on the table despite the US 
clearly seeking a change to the way the NHS 
purchases medicines. 

Both Boris Johnson and Donald Trump argued that 
it was entirely possible that a deal could be struck 
in the window between the UK entering the Brexit 
transition period (1st February 2020) and the start 
of the US presidential election campaign in autumn 
2020. Although ‘pre-negotiation’ talks between 
2016 and 2019 mean that progress had been made 
across a large number of areas, this remains a very 
ambitious timetable. 

Of significant concern from a civil society perspective 
is that these initial statements and the ambitious 
timetable happened in a context where the UK had 
no clear overarching trade strategy. There was no 
detail about how the UK would ensure its new trade 
agreements would benefit all regions of the UK, or 
be aligned with the UK’s international commitments 
in areas such as climate change or the Sustainable 

Development Goals and nothing to set out the UK’s 
approach in areas where government policy is in its 
infancy such as digital rights.

Leaked documents detailing the pre-negotiation talks 
demonstrate that, in contrast to the UK, the US has 
a set of very clear objectives in its negotiations which 
were published in February 2019. For example, it is 
seeking greater access for its agricultural produce, 
including poultry and beef. The US is also explicitly 
seeking to use the UK deal to influence its broader 
geostrategic objectives: it wants rules on State Owned 
Enterprises not because it is concerned about the 
UK’s approach but because it wants to box China into 
a corner; and it wants to influence the UK’s approach 
to regulation to weaken the EU’s position as a major 
global rulemaker.

Of equal concern is that the UK has only very 
weak procedures for public engagement in and 
parliamentary scrutiny of trade negotiations. Civil 
society organisations, business and parliamentarians 
have raised these concerns with the Government. 
Many are aware that the failure to address similar 
issues was a significant contributor to the collapse of 
the proposed EU deal with the US (the Transatlantic 
Trade and Investment Partnership – TTIP) and UK 
deals could meet a similar fate if procedures are 
not improved. Despite this, at the time of writing, 
there is no indication that the government plans to 
introduce any legislation on the topic and scrutiny 
provisions were withdrawn from the EU Withdrawal 
Agreement Bill. This means that UK civil society and 
parliamentarians will have much less oversight of the 
deal than their counterparts in the US.

This report aims to make a contribution to the debate 
that is urgently needed in the UK regarding the policy 
choices that must be made to ensure that a trade deal 
with the US is of benefit to all regions of the UK and 
supports the UK’s international objectives. 

It is clear that if the UK is serious about achieving 
its 2050 target of net zero carbon emissions, it 
must ensure a deal with the US is fully aligned. 
Initial UK assessments already show that a deal 
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with the US will most likely lead to an increase in 
emissions. Equally worrying is the fact that many of 
the provisions that are likely to appear in the trade 
agreement could prevent the UK from introducing 
important legislation to tackle climate change and 
environmental degradation. 

The Government has been keen to stress that UK high 
standards in food and farming will not be affected 
by a US trade deal and there is significant consumer 
support for maintaining them. However, it is clear that 
the US will push hard to get greater market access for 
its agricultural industries, including poultry and beef, 
both of which have been controversial due to the use 
of processes such as chemical washing and hormone 
treatment which are either banned or severely 
curtailed in the EU. The UK will need to think carefully 
about its approach in areas such as regulatory 
cooperation and agriculture if it is to avoid downward 
pressure on standards. 

The UK must also make crucial decisions about 
its approach to digital freedoms. Regulation of 
online space is currently underdeveloped and there 
is a struggle building between the US approach, 
characterised by relatively little taxation or regulation, 
and the EU approach which seeks relatively higher 
levels. This report argues that the various issues that 
have already come to light, including the misuse of 
data harvested from Facebook to influence elections, 
means that the UK must not sign up to a trade deal 
that makes it more difficult to introduce regulation in 
these areas.

A trade deal with the US will have significant 
implications for workers and labour rights. It is well 
understood that trade deals create ‘winners’ and 
‘losers’: analysis of TTIP showed significant job 
dislocations (both job losses and job creation of 
around 1 million posts). The impact of this will depend 
on a good understanding of the kinds of jobs that will 
be lost, the regions that they are in, robust mitigation 
strategies and ensuring the jobs created are of an 
equal or better quality (good pay and conditions, in 
the right regions, etc.). Labour chapters in existing 
trade deals, which aim to protect labour rights, have 
proven to be ineffective in mitigating against potential 
negative consequences. The UK therefore needs to 
give serious consideration to more robust protections 
for workers and labour rights.

The UK is committed to achieving the Sustainable 
Development Goals (SDGs) which are clearly 
established as universal goals and therefore have 

implications for developed as well as developing 
nations. Analysis of TTIP showed that even where 
trade deals don’t directly involve developing countries, 
there are potential negative implications such as 
trade diversion and preference erosion. The UK must 
at minimum undertake a full impact assessment, 
including assessment of the implications for 
developing countries, and take appropriate mitigating 
action where negative consequences are identified. 

The Covid-19 pandemic cuts across all of these issues 
will inevitably impact on UK trade flows and policies. 
A full picture of the global impact is yet to emerge 
and a full debate will be needed regarding how 
well the trade system responded to the pandemic. 
However, it is clear that it has already been powerless 
to prevent countries banning exports of personal 
protective equipment (PPE)2 and food3 with potentially 
devastating consequences for developing countries. 
There are concerns that stringent intellectual property 
rules could prevent the necessary rapid global 
dissemination of a vaccine.4 There are also important 
questions to address regarding the role that the trade 
system will play in governing the use of the significant 
amount of data that will be generated through the 
use of ‘track and trace’ technology. In the medium-
to-long term, forecasts are that many countries will 
experience severe recessions, which will impact on 
the livelihoods and rights of people everywhere; from 
a trade perspective this has implications for supply 
chains both in terms of their ability to continue to 
supply essentials such as food and medicines but also 
for workers along those chains.

This report makes the following summary 
recommendations. The UK Government must:

 Set out in legislation a robust system for public 
engagement and parliamentary scrutiny of trade 
agreements;

 �Undertake�a�full�ex-ante�impact�assessment�that�
considers social and environmental impacts, 
including gender-specific impacts and ensure the 
findings are fully incorporated into negotiations;

 �Give�climate�and�environmental�agreements�formal�
precedence over the trade agreement;

 �Exclude�investment�protection,�regulatory�
cooperation and digital chapters;

 �Exclude�public�services�from�the�deal�and�use�a�
positive list approach for other services;

 �Accept�the�EU�Level�Playing�Field�proposal�to�
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ensure a strong floor for regulations in areas such 
as the environment and labour rights;

 �Enshrine�food�and�farming�standards�in�primary�
legislation and ensure provisions on agriculture 
do not prevent the promotion of low-carbon 
production;

 �Enshrine�policy�coherence�for�development�in�UK�
legislation;

 �Assess�the�costs�and�benefits�associated�with�
including public procurement in the deal and only 
do so if sufficient safeguards can be put in place 
so that procurement can continue to be used to 
support a range of policy goals;

 �Ensure�that�all�provisions�in�the�deal�are�supportive�
of a response to the Covid-19 pandemic.

More detailed recommendations are included in the 
main text of the report.
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all regions of the UK and nothing that sets out how 
trade will support the government’s international 
commitments on climate, sustainable development 
and other issues. There are only very limited 
mechanisms for public engagement and parliamentary 
scrutiny of trade deals, despite concerns raised by civil 
society groups, academics, business and a number of 
parliamentary committees.

Beginning talks with the world’s largest economy 
without a clear strategy and with no clear 
mechanisms for public engagement is extremely 
worrying. The deal is likely to have impacts on almost 
all aspects of everyday life: from the food we eat 
to the way we run our public services. The US also 
makes clear throughout discussions in the leaked 
papers that it has other geo-strategic goals in mind: 
in particular it is seeking to influence China in areas 
such as State Owned Enterprises and to influence 
the UK to follow the US approach to regulation in 
place of that of the EU.

To ensure a deal with the US is beneficial to the UK 
and supportive of its international commitments, 
the UK needs to make a series of important policy 
choices. For example, the UK has historically been 
tied to the EU’s ‘precautionary’ approach to regulation 
which says that a government can act on concerns 
of potential harms to health or the environment 
even where there is insufficient scientific evidence 
to prove harm. However, the US uses a so-called 
‘science-based’ approach, according to which a 
government should only act where harm has been 
clearly demonstrated. This means that many more 
processes and chemicals are banned in the EU in areas 
as diverse as agriculture (chlorine-washed chicken, 
hormone-treated beef) and cosmetics, than in the 
US. The UK also inherits a more cautious approach to 
digital regulation.

This paper seeks to contribute to the development 
of a UK approach to negotiations with the US. It 
sets out key areas where civil society has developed 
analysis and recommendations. Priority areas for 
action are: establishing a robust mechanism for 

The UK’s decision to leave the EU, including being 
a member of the Single Market and Customs Union 
means that as of February 2020 and for the first 
time in nearly 45 years the UK can pursue its own 
independent trade deals. A deal with the US has been 
touted as one of the major prizes of Brexit because 
the US is the UK’s single largest trade partner (if EU 
member states are treated as individual countries) and 
the EU has to date failed to agree such a deal.5 

Some of the statements from both the US and the UK 
have suggested that both parties are looking for an 
‘ambitious’ deal that would cover as many sectors as 
possible and offer as much liberalisation as possible.6 
Other statements have been less enthusiastic: the 
US appeared to back off when the UK confirmed 
that it would proceed with a tax on major digital 
corporations in the face of US objections, the UK has 
insisted that no aspect of the NHS will be on the table 
despite the US clearly seeking a change to the way 
the NHS purchases medicines.7 

The timing for negotiating and agreeing a deal initially 
looked unrealistic: the UK hoped to agree a deal 
between entering the transition period in February 
2020 and the start of the US election period in the 
autumn: around nine months to negotiate the kind 
of deal that generally takes several years. However, 
documents leaked in November 2019 showed that 
‘pre-negotiation’ talks were very advanced: one US 
representative stated that the talks were at a stage 
equivalent to one year into a formal negotiation.8 
Nevertheless, UK input into those talks remained 
at a very general level, suggesting that a significant 
amount of work would need to be done in the first 
half of 2020. 

These ‘pre-negotiation talks’ and the formal 
negotiations that were planned for March 2020, but 
delayed due to the Covd-19 outbreak, happened in 
a context where there is no clear overarching UK 
trade strategy: the current government’s vision for 
trade, beyond a very top-line notion of the UK as a 
buccaneering free trade nation, is unclear; there is 
no strategy for ensuring trade agreements benefit 

Introduction
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public engagement in and parliamentary scrutiny 
of trade deals; ensuring coherence between the 
UK’s commitments on climate change, sustainable 
development and its approach to trade; protecting 
existing high food and farming standards and ensuring 
both the UK and the US retain the policy space to 
improve them; protecting the NHS and the UK’s 
ability to regulate in the area of healthcare; protecting 
online rights; and maintaining and improving labour 
rights. The paper outlines the four main chapters that 
are likely to appear in a trade deal and that could have 
negative implications in these areas; it then makes 
recommendations for dealing with them.
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allowed. There are no guaranteed debates or votes, 
and unless MPs can orchestrate a vote against the 
deal (for example using one of the 20 opposition days 
that are allocated during a parliamentary session), the 
treaty is ratified after the 21 day period.

The Government has to date sought to ensure talks 
with the US are held behind closed doors. This is 
despite the fact that, as texts leaked in November 
2019 detailing discussions between UK and US 
negotiators show, the Government is aware of the 
potential sensitivities associated with a US deal – 
particularly as regards food standards, the NHS and 
Investor-to-State Dispute Settlement (ISDS). 

Government position
The previous May administration confirmed on 
multiple occasions that it was happy with the 
existing scrutiny processes in CRAG. In February 
2019 a Command Paper set out plans for a new 
select committee to scrutinise trade deals. However, 
this has not been established and the Government 
emphasised that they did not want to enshrine new 
processes in primary legislation. 

The EU Withdrawal Agreement Bill (WAB), as 
introduced by Boris Johnson in October 2019, set out 
scrutiny provisions for the future UK-EU relationship. 
These went further than CRAG in giving Parliament 
a guaranteed vote on a statement of objectives and 
the final deal. However the final version of the WAB, 
passed by Parliament in January 2020 removed even 
these limited scrutiny provisions.

RECOMMENDATIONS
There must be robust processes for public 
engagement that go beyond online consultations, 
for example identifying sectors or regions that are at 
risk and dedicating resources to in-person as well as 

If a US-UK trade agreement follows the model of 
other recent agreements like the EU-Canada deal 
(CETA), it will affect huge swathes of public policy – 
from environmental regulation and the NHS to 
workers’ rights, international development and food 
standards. The broad policy implications of these 
kinds of deals mean that it is essential that democratic 
processes are in place for negotiating, scrutinising 
and ratifying them. However, as this report outlines, 
a UK-US trade agreement poses specific threats to 
standards, environmental regulations, public health 
and services that make it even more pressing that 
processes for scrutiny are in place.

However, in the UK neither the public nor Parliament 
have a formal role in trade negotiations. There is no 
requirement for the government to undertake public 
consultations on trade deals and whilst there has 
been an online consultation on the US-UK deal, the 
methodology was deeply problematic: there was no 
impact assessment to inform responses and there is 
no clear process setting out how submissions should 
be taken into account. If the UK does produce an 
impact assessment at a later date, it is likely that it will 
use the modelling processes used by the European 
Commission, which gives much less weight to the 
assessment of social and environmental objectives 
than to macroeconomic analysis.9 MPs have no 
guaranteed vote on any trade deals (either on the 
negotiating mandate or on the final deal) and no right 
to see texts during negotiations.

The only formal process that is set out is found in the 
Constitutional Reform and Governance Act (CRAG). 
CRAG requires signed treaties to be laid before 
Parliament for 21 sitting days, during which MPs can 
choose to scrutinise the texts. The text of a US-UK 
deal is likely to run to more than one thousand pages 
of technical legal language, it is therefore highly 
unlikely that MPs will be able to understand all of 
the implications of the different sections in the time 

Section 1: 
Getting the process right: the need for  
public and parliamentary scrutiny
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electronic engagement. Parliament must be given the 
right to:

 See, debate and vote on the draft negotiating 
mandate before negotiations begin with the US;

 See texts after each negotiating round;

 Debate, amend and vote on the final deal.

In addition, there should be a full, independently 
conducted sustainability impact assessment which 
takes into account social and environmental factors, 
and a role for devolved administrations. These 
guarantees should be set out in primary legislation, 
such as in the Trade Bill. The new Trade Bill, published 
in March 2020, contains no scrutiny provisions, 
and in fact removes concessions made by the May 
administration in the previous version of the Bill.



www.tjm.org.uk 11A US-UK trade deal: issues from a civil society perspective

How trade rules can impact climate  
and environmental policy
A US trade agreement could reduce the ability of the 
UK to introduce policies to tackle climate change and 
environmental destruction. This could be caused by a 
number of potential provisions within the agreement:

Regulatory cooperation
 Regulatory�cooperation�chapters�could�lead�to�

standards and regulations being designed in a way 
that prioritises trade over climate and environmental 
concerns. For example whilst there are some 
environmental provisions within the regulatory 
cooperation chapter of the EU-Canada deal (CETA), 
there is an overall bias towards trade facilitation and 
the future regulatory cooperation agenda, as set out in 
Article 21.1.4, is not explicitly aimed at improving the 
quality of environmental regulation and standards.13 
Whilst the CETA chapter has the primary function 
of establishing a ‘forum for dialogue’ between the 
parties to the agreement, CETA’s Joint Committee 
has the power to adopt legally binding decisions: 
discussions within the regulatory cooperation forum 
could therefore be translated into binding decisions.14 
The stakeholder engagement provisions within the 
agreement potentially give international business 
and third countries increased influence over policy 
that could again push regulatory decisions towards 
maximising trade facilitation at the expense of 
environmental concerns. A trade deal, in contrast to 
the World Trade Organization (WT0) rules, would also 
increase the number of regulations and standards that 
could be reviewed in this way. This could lead to the 
weakening or even reversal of important climate and 
environmental legislation. 

 �Climate�and�the�
environment

The UK has declared a climate emergency and has 
committed to achieving net zero carbon emissions 
by 2050, is a signatory to a number of important 
Multilateral Environmental Agreements (MEAs) and 
will host the next COP26 (at the time of writing, this 
has been postponed due to the Covid-19 outbreak). 
If badly designed, a US-UK trade agreement could 
hamper these efforts to tackle climate change and 
environmental degradation. 

The UK Government already predicts that a US 
trade agreement will lead to increased greenhouse 
gas emissions. This will occur if greenhouse gas-
intensive industries, or industries that are linked 
to carbon-intensive land use, expand their market 
share as a result of increased trade facilitated by the 
deal. Under both of the scenarios considered by the 
assessment, UK production will move away from 
sectors that are relatively less CO2-intensive and 
towards sectors which are more CO2-intensive.10 
This is because sectors such as energy, transport, 
water and house-building are likely to expand. 
The assessment also predicts an increase in trade-
related transport emissions.11 Figures for a UK-US 
deal are preliminary and there are no precise figures 
for emissions but when the now-defunct EU-US 
trade agreement (TTIP) was under negotiation, the 
European Commission’s own impact assessment 
stated that its preferred outcome from the 
negotiations (a ‘deep and comprehensive’ agreement) 
would add an additional 11 million metric tons per 
year of CO2 to the atmosphere.12 It is likely that 
emissions in a US-UK deal would increase by a 
proportionate amount.

Section 2: 
Implications of a US-UK deal for social  
and environmental objectives
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“[C]ountries are today being 
straitjacketed by the subsidies-
are-bad ideology. The global battle 
against climate change is thus being 
fought with a depleted arsenal.” 21

Provisions on agriculture
 A�chapter�on�agriculture�could�lock-in�an�

unsustainable, greenhouse gas-intensive model. 
Agriculture, forestry and other land use contribute 17% 
of greenhouse gas emissions, largely due to nitrous 
oxide emissions from soils, fertilisers and manure and 
methane production from ruminant animals.22 It is 
therefore essential that countries are able to introduce 
measures to move towards less carbon-intensive 
methods. However, trade deals often act against 
this. For example, the World Trade Organization’s 
Agreement On Agriculture places significant 
restrictions on domestic support to farmers whilst also 
committing countries to liberalise their agricultural 
sectors through lower tariffs.23 Small scale farmers, who 
produce most of the world’s food and use less carbon 
intensive production methods, can lose vital domestic 
support which is not compensated for by tariff 
reductions because they don’t operate on international 
markets, often driving them out of business.24

In addition, it is not clear that either the UK or the 
US would be able to apply differential treatment to 
agricultural imports based on the GHG emissions. 
In theory, trade rules include provisions that could 
allow countries to differentiate between more or less 
greenhouse gas intensive agricultural products as 
they cross their borders. For example, under the GATT 
Article XX general exceptions countries may adopt 
measures intended to “protect human, animal or plant 
life or health” and those “relating to the conservation 
of exhaustible natural resources if such measures are 
made effective in conjunction with restrictions on 
domestic production or consumption.” However the 
hurdles that measures must pass to be permissible 
are high: they must not constitute “arbitrary or 
unjustifiable discrimination or a disguised restriction 
on international trade” and dispute resolution panels 
have tended to interpret ‘arbitrary or unjustifiable’ 
very broadly.25

The application of the above exceptions to 
agricultural products where the only difference is 

Investor-to-State Dispute Settlement 
(ISDS)
 The�inclusion�of�an�investment�protection�chapter�

could deter both parties from introducing important 
climate and environmental legislation.15 The US and UK 
routinely include an investor-to-state dispute settlement 
(ISDS) mechanism in trade and investment agreements. 
This allows international investors to challenge policy 
measures that undermine the profitability of their 
investments. Climate and the environment are by far 
the most-challenged policy areas.16 For example, the 
German company Uniper are currently threatening to 
challenge the Netherlands for their plan to phase out 
of coal-fired power stations by 2030 and UK company 
Rockhopper are suing Italy for a ban on oil and gas 
exploitation within 12 nautical miles of its coastline.17 

One of the most problematic aspects of investment 
protection provisions for climate policy has been the 
ban on local content requirements, which routinely 
appears in such treaties and prevents countries from 
requiring international investors to demonstrate local 
benefits to particular schemes. Countries have often 
included such measures in environmental schemes 
for good political reasons, for example the shift from 
fossil fuel to renewable energy can generate job 
losses, investment in the latter therefore needs to be 
attached to the creation of new local jobs. Bans on 
such requirements have already caused a number of 
renewable energy schemes to be curtailed.18 Because 
the US and UK are each other’s largest investors, 
such a provision in a US-UK deal would significantly 
increase the threat of a challenge to both parties. 

Bans on subsidies and intellectual 
property provisions
 Bans�on�subsidies�and�strengthened�intellectual�

property protections could prevent the dissemination 
of green technologies. Widespread access to 
green technologies will be crucial to meet the Paris 
Agreement goal of limiting the increase in global 
temperatures to well below 2 degrees Celsius. This 
means that maximum technology transfer will be 
required.19 But trade deals often ban subsidies for 
local industries and introduce stronger intellectual 
property (patent and copyright) protections that can 
hamper this transfer.20 The absence of subsidies can 
make it harder for companies to develop or scale up 
new technologies, whilst long patent and copyright 
terms can mean that prices for new technologies 
remain too high to allow rapid adoption.
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documents leaked in November 2019 detailing pre-
negotiation discussions between the US and the UK, 
the US made it clear that it would not discuss climate 
change in the context of trade negotiations. Climate 
change is mentioned just six times in the 451 pages of 
documents and this is limited to an exchange where 
the UK asks whether the US is willing to include 
mention of climate change in the agreement and the 
US replies that it will not. 

The impact of the UK’s promises in the negotiating 
mandate will also depend on how they shape the 
final deal. If the only outcome is amendments 
to preambular language or the inclusion of an 
environment chapter, they are likely to have a 
negligible impact. It is of note that the reference 
to specific areas that might be addressed is limited 
to “promoting trade in low carbon goods and 
services” and “supporting research and development 
collaboration.”31 Whilst such actions could have 
positive impacts, they fall short of mainstreaming 
climate and environmental concerns through all the 
provisions of the deal.

RECOMMENDATIONS
If the UK is serious about ensuring a US trade deal 
supports its climate and environmental ambitions,  
it should: 

 Give climate and environmental agreements formal 
precedence over the trade agreement;

 Conduct a full and detailed ex-ante impact 
assessment that covers climate and environmental 
impacts, and which has a direct influence on the 
content of the negotiations and the final deal; 

 Exclude investment protection and regulatory 
cooperation chapters;

 Ensure that intellectual property provisions allow 
for full, rapid dissemination of climate technologies;

 Ensure flexibility in respect of subsidies such that 
both countries can choose to support moves towards 
more climate or environment friendly industries;

 Ensure provisions on agriculture do not prevent  
the promotion of low-carbon production and  
that countries are able to design their border 
measures to be responsive to climate and 
environmental priorities.

Rushing into a trade agreement is unlikely to allow  
for these steps to be taken.

in their carbon footprint has not yet been tested at 
the World Trade Organisation (WTO): it therefore 
not clear, for example, whether domestic industries 
experiencing price increases caused by measures to 
reduce emissions could be shielded from lower-cost 
but higher GHG emitting industries through the use 
of import restrictions. In addition, a decision about 
compatibility with trade rules is rendered extremely 
complicated by the lack of global consensus about how 
to calculate the carbon footprint of any given product. 

The positions of the UK and the US
Whilst both the US and the UK are party to trade deals 
that include language on climate and the environment, 
the core provisions of the deals have remained 
unchanged and the environmental commitments have 
weak, if any, enforceability. The US and the UK need 
to be willing to go much further if they are to avoid 
negative impacts for the climate and environment. 

In its mandate for the US negotiations, the UK has 
stated that an agreement “will not compromise on our 
high environmental protection”,26 will “ensure parties 
reaffirm their commitment to international standards 
on the environment” and “ensure parties do not waive 
or fail to enforce their domestic environmental… 
protections in ways that create an artificial competitive 
advantage.”27 They also specifically state that they 
will seek to “secure provisions that support and help 
further the Government’s ambition on climate change 
and achieving Net Zero carbon emissions by 2050, 
including… maintaining both parties’ right to regulate 
in pursuit of decarbonisation.”28

Whilst this language may appear reassuring, the impact 
it has will depend on how it is written into the final 
deal, which in turn depends on the US response to 
it. In its own mandate, the US specifies that it wants 
“strong and enforceable environment obligations 
that are subject to the same dispute settlement 
mechanism that applies to other enforceable 
obligations of the agreement.”29 In enforceability, this 
goes further than previous EU agreements. However, 
the US envisages that action under the trade deal 
would only be possible in response to agreements to 
which both the UK and US are full parties (this would, 
for example, exclude the Paris Climate Agreement) 
and where measures were taken ‘for the purpose of 
encouraging trade and investment’: this requirement 
sets a very high bar and it can be very difficult to show 
that measures have been taken with the express 
intention of distorting trade.30 In addition, in the 



A US-UK trade deal: issues from a civil society perspective14 www.tjm.org.uk

that industry often influences the ‘science’ that is 
taken into account when making decisions, sometimes 
to the point of making it unreliable.36 On the subject 
of regulation more generally, the UK said that it 
had “routinely ‘banged the table’ about scientific-
based assessment”, which could imply that the UK is 
prepared to abandon the precautionary principle. 

The UK Government has repeatedly said in public that 
it will maintain existing standards and public pressure 
to maintain high food, agriculture and environmental 
standards is likely to increase further in light of the 
link between the Covid-19 virus and food markets. 
However, government commitments were not made 
explicit in the leaked discussions with US negotiators. 
Furthermore, the UK is clearly signalling that it wishes 
to diverge from EU regulations, which could see the 
UK move away from using the precautionary principle, 
other guiding principles and animal sentience in its 
food and agriculture policy.37

RECOMMENDATIONS
Food and farming standards should be enshrined in 
primary legislation, and through continued alignment 
with the EU. Food regulation must not be seen 
solely as a ‘barrier to trade’, but as essential policy for 
protecting public health, the environment and animals, 
as well as our food producers.

 �Healthcare
The Covid19 pandemic has highlighted the ways in 
which trade and healthcare can interact: access to 
Personal Protective Equipment (PPE) depends on 
good trade links because not all countries produce 
their own equipment; the global availability of a 
vaccine will depend on how intellectual property (IP) 
provisions such as patents are applied and how they 
are enforced under trade deals; and track and trace 
apps could be impacted by digital trade provisions.39, 40

Access for US businesses to UK health services 
and influence over regulation are key priorities for 
the US administration. Leaked documents detailing 
pre-negotiation conversations between UK and US 
officials reveal that health services have already been 
discussed, including US “probing” on the UK’s “‘health 
insurance’ system”, and the US has made clear in its 
negotiating mandate its desire for the UK to change 
its drugs pricing mechanism.41

 �Food�and�agriculture
The EU and US have divergent regulatory regimes 
when it comes to food standards. Seeking some level 
of alignment and cooperation on food is a key priority 
for the US in a UK trade deal because it would open 
up British food markets to its agricultural industry. 

The issue is highly sensitive: UK producers and 
consumers alike are concerned about the potential 
lowering of standards to match those of the US. 
A deal could particularly impact on farmers and 
agricultural communities if US firms are able to 
undercut UK producers. Research from the Institute 
of Public Policy Research (IPPR) shows that 82% of 
UK consumers are unwilling to accept lower standards 
in exchange for a US trade agreement.32

There is a significant difference between the two 
countries in their approach to animal welfare: the UK 
has some of the highest animal welfare standards in 
the world, whilst the US has much lower standards. 
For example, the US makes greater use of hormone 
treatments, conventional battery cages for poultry 
and sow stalls in pork production, and lacks species-
specific slaughter regulations. This has prompted 
organisations like the National Farmers Union to raise 
concerns about the impact of a US trade deal on the 
UK farming and food industry.33

A UK-US deal is likely to see increased imports of 
US food products. The UK-US discussion papers 
leaked in November 2019 appear to confirm that the 
US is seeking increased access to UK markets. US 
negotiators highlighted the need for ‘cooperation’ in 
food production methods including chlorine washing 
chicken, GMOs, antibiotics, product labelling, safety 
and pesticides.34 In the discussions, US negotiators 
reiterated their support for such production methods 
and insisted that the UK should have autonomy from 
the EU on food standards. 

There is an ongoing battle about approaches to 
regulation: the EU ‘precautionary principle’, which 
allows products to be banned where there are 
concerns about potential harms, even where there is 
not strong scientific evidence, versus the US so-called 
‘science-based’ approach which requires scientific 
proof of harm.35 The US approach is problematic 
because it cuts out the role of political decision-
making in respect of risk, for example where scientific 
research is not clear-cut and shows a percentage 
certainty or likelihood of risk. There are also concerns 
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Digital trade
NHS data, including patient data, is extremely valuable 
for the development of lucrative new health products. 
The debate about who owns this data and the rules 
and regulations to cover its use, are still in their infancy. 
The inclusion of provisions in trade agreements that 
cover health data could make it easier for this value 
to be captured and for data to be bought and sold by 
private interests. In recent years, digital trade has been 
a high priority at the WTO, and the UK has cited it as 
a key priority for trade negotiations.44 It is therefore 
important to understand how this could affect patient 
data, privacy and health outcomes. 

There are particular concerns around:

 Cross-border data flows: digital trade rules aim 
to limit the ability of governments to introduce 
localisation measures or stop data from leaving 
the country. This has potential privacy and security 
implications, for example if sensitive NHS patient 
data is held by private firms outside the UK.

 Technology transfer: digital trade rules aim to 
protect companies from having to disclose the 
building blocks of digital technology (source code 
and algorithms). This potentially poses problems for 
governments wishing to access the data these new 
technologies are producing or address issues that 
might arise. 

Investor-State Dispute Settlement 
(ISDS)
ISDS clauses allow investors to sue governments for 
changes in policy which damage their profits. ISDS has 
already been used to challenge health policy, including 
nationalisation of health services (Achmea v Slovakia), 
cigarette packaging laws (Philip Morris v Australia) and 
taxes on energy drinks (Cargill v Mexico).45 Often these 
cases are successful, but even when they are not, they 
can cost governments millions in legal fees, and lead to 
‘regulatory chill’, where governments avoid introducing 
new regulations for fear of facing a legal challenge. 

If ISDS is included in a UK-US or other post-Brexit 
agreement, there is a very real chance that investors 
will challenge regulatory decisions relating to the NHS. 
This could happen if a future government attempted 
to favour a public provider over a private one or 
nationalise parts of the health service which are 
currently privatised. 

How trade rules can impact on  
health policy
UK health policy could be impacted by a number 
of provisions in trade agreements. The most direct 
impacts will come through the likely inclusion 
of a chapter covering services. Such a chapter 
would mean that health services that are already 
privatised could be opened up to competition from 
US companies. WTO agreements use a ‘positive 
list’ approach which means that countries have to 
explicitly list the services that they wish to liberalise. 
The US supports a negative list for services in its 
FTAs, which means that all UK services that are 
either run for profit or in competition with private 
providers would be subject to liberalisation. Negative 
lists have a very broad scope, covering both existing 
and future services, and therefore make it harder for 
governments to regulate and provide health services.

A services chapter would also most likely contain a 
‘standstill’ clause, which would commit the US and 
the UK to maintain the level of liberalisation that 
exists in their respective health sectors at the time 
of the conclusion of negotiations. A ‘ratchet’ clause 
would go still further and commit the parties to 
the maintenance of any future liberalisation. This 
would mean that existing levels of privatisation in 
healthcare would be ‘locked in’.

Medicines pricing
The NHS uses a centralised system to purchase 
medicines which means it is the single largest 
purchaser of medicines in the UK and so can ensure 
prices are kept low. For this reason, the prices of 
individual drugs are often far lower in the UK than in 
the US: after rebates, the US had average drug prices 
3.6 times higher than the UK.42

The US administration has publicly stated that 
they wish to use a trade deal to challenge the UK’s 
purchasing model.43 This could be done through 
specific market access provisions or other clauses 
that could be applied to the pharmaceuticals 
industry. The risk is that this greatly increases the 
cost of medicines, making some vital treatments 
unaffordable for the NHS. 
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RECOMMENDATIONS
To protect the NHS from a US-UK trade deal, the 
government must ensure the following: 

  NHS and affordable medicines protection in  
primary legislation

It is important that the Government’s pledge on the NHS 
is enshrined in law. This means that it would be illegal  
to put the NHS at risk in trade deals. This must include a 
ban on negative listing and standstill and ratchet clauses 
which are applied to health, as well as explicit protection 
for NHS medicine purchasing practices.

Legislation should also be introduced to protecting 
public health in other health relevant sectors which are 
threatened by trade agreements. Patents for medicines, 
intellectual property provisions, food regulations and 
medical qualifications are increasingly marketised and 
covered by trade agreements. These provisions can 
make it harder for people to access medicines and  
good-quality health services, and for governments to 
regulate to improve health outcomes.

An NHS protection amendment to the Trade Bill, or 
similar provision in primary legislation, should include 
these aspects and be supported by the Government. 

 Exclude ISDS 
As outlined above, ISDS poses a specific risk to health 
provision as well as to Government regulation in general. 
The Government should exclude ISDS clauses from 
all post-Brexit trade agreements and review existing 
agreements with a view to removing ISDS provisions. 

 High health standards 
High standards keep people safe and healthy and 
reduce pressure on the NHS. Trade agreements can put 
deregulatory pressure on food and health standards in 
general, for example through regulatory cooperation 
provisions. The UK should commit in primary legislation 
to non-regression on standards and establish a means 
of assessing whether new imports resulting from trade 
deals are produced using production methods that are 
equivalent to the UK’s. It should also exclude regulatory 
cooperation provisions, particularly in agreements with 
countries which have lower standards.

 Adequate data protection
The UK’s ambitions on digital trade must be assessed in 
relation to their impact on patient data and public health. 
The Government must retain the right to regulate digital 
service providers. The UK Government should not tie  
its hands when it comes to digital services regulation.

Is the NHS really off the table  
in trade negotiations?
The UK government has claimed that the 
NHS will not be ‘on the table’ in trade talks 
with the US, however, there are indications 
that many aspects of the NHS may in fact 
be included in a deal.46 The UK has already 
committed to liberalise parts of the NHS 
through its new, independent schedule at the 
WTO’s General Agreement on Trade in Services 
(GATS). The vast majority of NHS services 
are either delivered in exchange for a fee (for 
example dentistry) or are also available through 
private sector providers and are therefore 
considered to be ‘in competition’ with them. 
This means that only a very small proportion 
of NHS services would qualify for the GATS 
exemptions, which only apply where services 
are not provided in exchange for a fee or not 
available from other private providers. 

The NHS involves many other service sectors 
that are not classed as ‘healthcare’ under 
trade definitions, such as cleaning, catering 
and medical engineering. There is, at the time 
of writing, no indication that the government 
plans to exempt these vital ancillary services. 
Furthermore, a separate set of carve-outs 
would be needed to ensure that NHS medicines 
(which are goods, not services) are fully exempt. 

Finally, the ‘right to regulate’ that was included in 
the draft TTIP trade deal and could be replicated 
in future UK trade deals has been found to be 
inadequate as a protection for public services. 
Legal advice found that if a future government 
wanted to repeal sections of the Health and 
Social Care Act 2012 (which introduced 
marketisation and competition to new areas 
of the NHS), they could be subject to investor-
to-state dispute settlement (ISDS) lawsuits. 
Even if these didn’t succeed, “the prospective 
consequences of a claim would have a chilling 
effect on policy.”47
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An intention to ban limitations on 
the export of data
The US-UK trade deal is likely to require that there be 
no limitations on the export of data, possibly even in 
sensitive areas such as health data.53 The US mandate 
specifically says that it will seek “state-of-the-art rules 
to ensure that the UK does not impose measures that 
restrict cross-border data flows”54 and in the leaked 
texts, the UK declared itself a “strong supporter of 
free flows of data.”55 The leaked documents also 
show that the US has raised concerns about the 
UK’s data protection policy (GDPR), which suggests 
that it could be aiming to weaken these privacy 
controls. Uncontrolled export of data has implications 
for the affordability of high-quality services such as 
healthcare.56 NHS data is valued at $10 billion,57 yet 
could be exported by US tech firms for free or low 
cost and then sold back to the NHS at high cost as 
medical technologies and insights.58 Rules to mandate 
free flow of data could therefore enable a huge loss 
of value to UK public services, while similar dynamics 
could affect citizens, workers and UK businesses. 

Resistance to obligations to reveal 
the source code and algorithms 
within products
The US hopes to ban obligations to reveal the source 
code and algorithms within products. The UK’s 
position is not yet clear, with only non-committal 
comments on the topic recorded in the leaked texts.59

There are many good reasons why computer code 
may need to be disclosed to government bodies and 
regulators.60 In the Volkswagen emissions scandal, 
this would have shown that the cars’ software 
was rigged to cheat the emissions test.61 Unseen 
algorithms used for selecting job applicants,62 risk 
assessing criminal suspects63 and assessing housing 
benefit claims64 have been found to discriminate 
against women and people of colour and make 
incorrect decisions that cause social harm.65 These 
problems are so serious that an AI expert has called 
for the introduction of medical-style testing of 
algorithms.66 However, such a step would require 
disclosure of code and would therefore be blocked 
by the US’ digital trade proposals. 

 �Digital�rights
It is very likely that a chapter on digital trade will 
be included in a US-UK trade deal. Both countries’ 
negotiating mandates aim for its inclusion and 
leaked documents of US-UK trade talks show that 
liberalisation of the digital economy is a key priority 
for both sides.48 The US’ competitive advantage via 
Silicon Valley is clear, and its approach is already 
enacted through the United States-Mexico-Canada 
Agreement (USMCA). The UK was at an early stage of 
policy development during the meetings in 2018, yet 
still declared a high level of ambition to ‘go beyond’ 
existing digital trade texts. Such a chapter could make 
it difficult to introduce new regulations in an area that 
has so far seen only limited regulation, or to ensure 
digital technologies serve the public interest. 

Regulation of digital technologies is currently in its 
infancy and very limited. A number of issues have 
already emerged as a result: democratic processes 
have been undermined (Cambridge Analytica)49; 
emissions testing has been illegally circumvented 
(the Volkswagen emissions scandal)50; and unfair 
employment practices and wages have been enabled 
(the gig economy)51. Digital trade rules in a US-UK 
deal could prevent much needed regulation in this 
dynamic and rapidly changing sector.

In addition, important questions about the ownership 
and value of data could be pre-empted without 
public scrutiny, locking in place a model that favours 
corporate ownership over valuable data and limits the 
ability of governments to regulate its use or ensure 
public benefits. This could be particularly damaging 
in light of the introduction of new ‘track-and-trace’ 
technology which aims to identify people who are 
infected with Covid-19 and trace those that they have 
been in contact with. The process is likely to produce 
significant amounts of data and a debate has yet to be 
had about who controls and benefits from that data. 
Private companies are already heavily engaged in 
this area: the UK has already commissioned US data 
firm Palantir and UK Artificial Intelligence company 
Faculty to process data on Covid-19 and plans to 
use a software building block called ‘API’ that was 
developed by Google and Apple.52

There are two issues that warrant particular attention: 
the export of data and the treatment of source code 
and algorithms.
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Mubarak regime, it was sued by Veolia. Although the 
government won on this occasion, the case took six 
years and whilst the cost to the government hasn’t 
been made public, it is likely to have been in the 
region of US$8 million.70

Inclusion of a labour standards 
chapter – whose standards? 
A US-UK deal is likely to include a chapter on labour 
standards which could help to mitigate some of 
these impacts. The inclusion of labour chapters is 
now standard practice in US Free Trade Agreement 
(FTAs) and in EU trade agreements to which the UK 
is rolling over. The UK negotiating mandate makes 
general reference to ensuring parties ‘reaffirm’ their 
commitments to ‘international standards’ and to 
allowing the UK to “maintain the integrity and provide 
meaningful protection, of [its] world-leading… labour 
standards.”71 The US objectives are more specific, 
detailing a list of “core labor standards as recognized 
in the ILO [International Labour Organization] 
Declaration.”72 It also requires the UK to have laws 
governing “acceptable conditions of work with respect 
to minimum wages, hours of work and occupational 
safety and health.”73 Both parties state that the 
rules of the agreement must prevent the reduction 
of labour standards undertaken with the aim of 
increasing their competitive advantage. 

However, there are a number of reasons why the 
inclusion of a labour chapter doesn’t preclude 
negative impacts for labour rights. The first is 
that, despite the reference to ILO conventions in 
its mandate for negotiations with the UK, the US 
has one of the lowest levels of ratification of ILO 
standards in the world: it has ratified only 14 of the 
189 Conventions and only two of the eight core 
Conventions that would most likely form the basis of 
a labour chapter.74

Not only has the US not ratified important ILO 
Conventions, it has also been criticised for failing 
to uphold equivalent standards. Work by the ILO 
Freedom of Association Committee has shown that 
it falls far short of ILO standards on freedom of 
association and collective bargaining. Specifically, it 
has found that the US has denied the right to freedom 
of association to public sector workers;75 denied trade 
union officials access to workplaces while trying to 
organise workers for collective bargaining purposes;76 
and denied workers the right to strike by allowing 
lawful strikers to be permanently replaced.77

RECOMMENDATION
The digital trade provisions could lock-in deregulation 
and give secrecy rights to software creators even 
where this risks social harm. The USMCA digital 
chapter that the US and UK hope to ‘go beyond’ 
offers nothing to improve regulation of the digital 
landscape, while presenting many serious risks. These 
digital rules should therefore be excluded from any 
US-UK trade deal by scrapping the digital chapter.

 �Labour�rights
A US-UK trade deal could impact on labour rights in 
several ways. It is widely recognised that trade deals 
create ‘winners and losers’: jobs will be created in 
some sectors and lost in others as the deal causes 
expansion or contraction.67 For example, forecasts for 
the EU-US deal (TTIP) were of around 1 million jobs 
lost and the same number created.68 The impact on 
workers depends on a number of factors, including 
whether the workforce can access quality training to 
develop skills for work in the new sectors created and 
whether the new jobs are of a high quality (secure, 
well paid, with the rights of workers to organise, etc.) 

Beyond the immediate economic impacts, the ability 
for the UK government to promote and improve 
labour rights could be impacted by a UK-US trade 
deal. The regulatory cooperation chapter could be a 
potential threat to labour standards. If a Regulatory 
Cooperation Forum, as created in the EU-Canada deal 
(CETA), is established, it would require that all UK 
regulation pass an additional hurdle before it could be 
implemented. US regulators and businesses would be 
given the opportunity to comment on and potentially 
challenge any new regulations.69 Whilst Civil Society 
Organisations (CSOs) could also engage with the 
forum, they tend to have far fewer resources for such 
activities. The risk is that social welfare considerations 
are given insufficient weight and labour regulations 
are hindered or curtailed completely because they are 
perceived as a potential threat to trade.

As with environmental and climate regulations, 
investment protection provisions can impact on 
labour regulation. The number of known cases 
challenging labour regulation under ISDS is limited, 
however, it is clear that challenges are possible. For 
example, when Egypt raised its minimum wage, which 
had previously been kept unsustainably low by the 
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 �International�
development

Both the UK and US are committed to the Sustainable 
Development Goals, agreed in 2015. They commit 
world governments to achieving poverty reduction 
targets by 2030 and beyond.80 Reaching these 
targets is likely to be both more challenging and more 
important in the aftermath of the Covid-19 pandemic. 
A number of the SDGs have implications for the trade 
policies of developed countries, including the UK and 
the US. Of particular relevance are the commitments 
under goal 17 to a strengthened global partnership 
for sustainable development and policy coherence for 
development.81

Goal 17 of the SDGs commits governments to 
“strengthen the means of implementation and 
revitalize the global partnership for sustainable 
development.”82 It recognises the central role that 
trade has to play in achieving this through three 
separate targets: (17.10) promote a universal, rules-
based, open, non-discriminatory and equitable 
multilateral trading system; (17.11) significantly 
increase the exports of developing countries; and 
(17.12) realize timely implementation of duty-free 
and quota-free market access on a lasting basis for 
all least developed countries.83 A trade deal between 
the US and the UK could have implications for all 
of these goals and for other goals, in particular (3) 
health, as countries fight to eradicate Covid-19; (7) 
affordable and clean energy; (9) industry, innovation 
and infrastructure; and (13) climate change.

The UK-US deal could influence 
trade norms for all
There has been very little progress against the aim 
of promoting a universal, rules-based, open, non-
discriminatory and multilateral trading system. 
Negotiations at the WTO have largely stalled and, at 
the end of 2019, the US blocked the appointment 
of judges to its dispute settlement body, paralysing 
the other main function of the organisation. Partly 
in response to the stalemate at the WTO, there has 
been a significant increase in the number of bilateral 
Free Trade Agreements (FTAs). Countries have 
chosen to pursue their agendas through bilateral talks 
because they do not believe they will be able to do 
so in the multilateral arena.84 The increase in bilateral 

The UK’s approach to workers’ rights post-Brexit 
is somewhat uncertain. The UK has been an 
independent member of the ILO since 1919 and 
has ratified all eight fundamental conventions as 
well as a further 79 other conventions.78 However, a 
significant proportion of UK employment law has for 
the past 46 years been derived from EU law, including 
issues such as working time, holiday pay, maternity 
rights and discrimination. Under the European Union 
(Withdrawal) Act 2018, these rights will be saved 
as ‘retained EU law’ and will continue to apply after 
the UK leaves the EU. Nevertheless, this does not 
commit the UK to maintaining these rights indefinitely 
and they could be amended or reduced by domestic 
legislation after the end of the transition period 
(during which EU law continues to apply to the UK). 
The Government could come under pressure to do 
so in the course of negotiations with the US or other 
trade partners. 

The Withdrawal Agreement Bill, given Royal Assent 
on 23rd January 2020, did not contain clauses 
that had appeared in previous versions and that 
would have provided safeguards on the ongoing 
maintenance of labour rights. For example, the 
October version provided a mechanism by which 
the UK might have kept pace with changes to labour 
rights at EU level but this was removed from the final 
version. The government has instead announced that 
an Employment Bill will be brought forward, however, 
details of this Bill are yet to be released.

The UK is under pressure from the EU to agree 
to strong ‘level playing field’ commitments, as a 
precondition of a trade deal, that would have a 
significant influence on the direction of travel of UK 
labour law. Unlike the proposed texts for the US-UK 
agreement, the EU proposes that both the UK and 
the EU be prohibited from reducing workers’ rights 
irrespective of the purpose.79

RECOMMENDATIONS
In order to send a clear signal about the direction of 
travel of UK labour law, the UK should accept the 
EU’s level playing field proposal and align with EU 
regulations as its baseline. It would then be free to go 
further if it wanted whilst being protected from the 
potential downward pressures associated with trade 
deals with other countries. Regulatory cooperation 
and investment protection chapters should be 
excluded from the deal.
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FTAs has been driven primarily by richer countries, 
who have greater resources to be able to engage 
in negotiations. This means that they have been 
driving the evolution of trade deals and therefore 
their priorities are reflected in innovations such as the 
inclusion of chapters on regulatory cooperation and 
e-commerce. 

The danger is that richer countries develop global 
norms for trade deals that do not reflect the 
interests of developing countries. A US-UK trade 
deal could exacerbate this trend, moving the global 
trade agenda further away from developing country 
priorities. This problem could be particularly acute 
if the UK and the US come to common positions 
on particular issues that they then seek to pursue 
through the WTO, particularly given the divergences 
between the priorities of the UK and US and those 
of developing countries.85 For example, a deal that is 
then multilateralised could increase the pressure for 
developing countries to privatise and liberalise public 
services, open public procurement to competition 
from international companies or limit their ability to 
shape industrial policy to benefit local populations.86

Trade diversion and preference 
erosion 
A US-UK deal could also have direct implications for 
developing country trade flows (target 17.11). It could 
lead to ‘trade diversion’ and ‘preference erosion’, in 
which some developing country products lose their 
market share to US and UK producers or existing 
preferential agreements become less beneficial 
because similar arrangements are offered to other 
partners. Assessments during negotiations towards 
the EU-US deal (TTIP) predicted varying degrees of 
diversion. For example, a DFID report predicted falls 
in Low Income Country exports to the US of 0.5 per 
cent and to the EU of 0.1 per cent. Whilst the report 
argued that these negative impacts were ‘negligible’, it 
also concluded that “a transatlantic agreement carries 
potential threats for LIC in some sectors.” It further 
noted that “there are some cases where the absolute 
effect on exports is likely to be significant.” Niger, for 
example, was predicted to see a drop in its exports to 
the US of 12 per cent, Malawi 3 per cent and Nepal, 
Ghana and Pakistan of 1 to 2 per cent.87 Countries 
who already have trade agreements with the EU 
or US and who are significant exporters of clothing, 
shoes and citrus fruits (and therefore at the highest 
risk of substitution by EU or US products) were 
most likely to experience adverse impacts. Whilst 

the differences between the UK and EU economies 
suggests that the impacts would be smaller, the UK 
should nevertheless undertake an assessment of the 
impacts of any proposed deal for developing countries 
and put in place mitigation plans as necessary. 

A US-UK deal could have implications not only for 
the volumes of trade by developing countries but 
also for the value of that trade. A large number of 
developing countries, in particular Least Developed 
Countries, are locked into the production of low-
value basic commodities, from unprocessed coffee 
or cotton to metals such as lithium and copper. This 
limits the benefits they are able to realise from trade 
and increases their vulnerability to market shocks 
such as sudden price changes.88 A US-UK deal could 
exacerbate this situation, for example by locking in an 
approach to rules of origin (RoO) that maintains the 
current levels of complexity.89 For developing country 
exporters, this can pose serious barriers to higher-
value trade because it can be difficult to demonstrate 
compliance with RoOs provisions in order to benefit 
from lower tariffs. 

Impact on other SDGs
As outlined elsewhere in this report, a US-UK trade 
deal could have significant implications for other 
policy areas that are key to achieving the SDGs. In 
the aftermath of the Covid-19 pandemic, SDG Goal 
3, which commits governments to “ensure healthy 
lives and promote wellbeing for all at all ages”, has 
become more important than ever. It is highly likely 
that developing countries struggle to deal with 
the pandemic: their health systems are relatively 
more likely to struggle to cope with the numbers 
of patients and they may not be able to produce 
or source personal protective equipment (PPE) or 
ventilators. However one of the biggest challenges for 
developing countries could be in accessing a vaccine. 
A major battle between countries has been the fact 
that the trade system has been driving up the prices 
of medicines for diseases such as HIV and TB, for 
example by extending patent terms. In the context of 
a US-UK deal, the US has already made it clear that 
strengthening intellectual property provisions is a key 
objective.90 This could impact on the UK’s ability to 
support TRIPs flexibilities – special WTO provisions 
for developing countries to legally procure generic 
medicines that are under patent and otherwise 
unaffordable – as well as undermine the UK’s ability 
to participate in the production of generic medicines 
in the future.91
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Another key goal is SDG 13, which commits countries 
to “take urgent action to combat climate change and 
its impacts.” Given that the US has not signed the 
Paris climate agreement, is refusing to discuss climate 
change as part of the negotiations with the UK, and 
that a significant US priority during TTIP negotiations 
was to increase its exports of gas, there seems little 
prospect that a deal will make a positive contribution 
to climate goals.92

RECOMMENDATIONS
It is clear that the UK must assess a future US trade 
agreement against its commitments under the SDGs 
and in particular, it must:

 Enshrine policy coherence for development in UK 
legislation;

 Undertake a thorough sustainability impact 
assessment;

 Focus on achieving a multilateral deal that 
genuinely gives priority to the sustainable 
development goals;

 Work with the US to address damaging trade 
policies on both sides of the Atlantic, in particular 
to bring agricultural subsidies in line with WTO 
commitments and to reduce the often high tariffs 
on products coming from developing countries;

 Reduce the complexity of rules of origin for 
example by harmonising the approach on both 
sides of the Atlantic and expanding cumulation;93

 Give developing countries observer status at the 
negotiations so that they can flag early on if there 
are issues that they fear could have negative 
consequences for them.

 Ensure that nothing in the trade deal prevents 
developing countries from accessing the necessary 
equipment, medicines and other support that they 
will need to deal with the Covid-19 pandemic.
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 �Regulatory� 
cooperation

There is an increasing drive towards ‘living’ trade 
agreements that provide for ongoing dialogue between 
regulators in different countries. The aim is to remove 
so-called ‘regulatory barriers to trade’ through allowing 
regulators to foresee and anticipate regulatory changes 
which might impact on trade. Regulatory Cooperation 
chapters in trade agreements set up bodies (such as 
the Regulatory Cooperation Forum of the EU-Canada 
deal (CETA)) which allow regulators to meet and 
discuss regulatory cooperation, and can also be forums 
for engagement with stakeholders, such as business, 
civil society and academia..

Regulatory cooperation is concerning because it has 
the potential to:

 Take regulatory power out of democratic processes: 
forums can be opaque, with minimal oversight from 
democratic institutions. 

 Lead to deregulation: in a bid to align regulations, 
parties might seek the lowest common denominator, 
for trade-promoting or economic purposes.

 Primarily serve trade purposes: setting regulatory 
cooperation in the context of trade agreements, 
with input from trade officials, means that 
regulations are viewed primarily through a trade 
lens, rather than in virtue of their impact on society 
and the environment.94

 Advantage corporations: the structure of 
stakeholder consultation is likely to advantage 
private businesses, who might be seen as the main 
relevant interests in regulatory discussions. Civil 
society organisations also tend to have far fewer 
resources to fully engage with such processes.95

The US explicitly cites agreement on regulation as 
one of its demands in its negotiating objectives. 
This is to ensure “greater regulatory compatibility 
to facilitate US exports in key goods sectors.”96 
The US has long argued that the EU’s regulatory 
regime, and particularly high standards in food, 
agriculture and health, pose barriers to its exporters 
and investors. Regular dialogue between UK and US 
regulatory bodies is seen as a means to address these 
regulatory differences and prevent further divergence. 
Depending on what is agreed in the trade deal, 
regulatory cooperation could mean that the UK has to 
alert US officials to proposed regulatory changes (such 
as tougher animal welfare laws or a ban on fracking), 
giving the US an opportunity to oppose, slow down or 
suggest amendments to the proposals. 

The UK-US discussion papers leaked in November 
2019 also confirmed these ambitions. US negotiators 
highlighted the need for cooperation in food 
production methods (including chlorine washing 
chicken, GMOs and antibiotics), product labelling, 
geographical indicators, safety and pesticides.97

The UK Government’s position on regulatory 
cooperation with the US is less clear but there 
is evidence that it wants to depart from the EU 
regulatory regime. Level Playing Field provisions were 
removed from the Withdrawal Agreement in January 
2020, and Boris Johnson has implied that he wants 
a Canada-style Free Trade Agreement (FTA) with the 
EU.98 This would mean leaving the common rulebook 
of the Single Market, having minimal alignment with 
the EU, and more opportunities for alignment with 
non-EU partners, such as the US. The short timeframe 
given to negotiating and agreeing an EU deal also 
implies that there will be less regulatory alignment 
with the EU and more with new partners. The UK’s 
negotiating mandate with the US is framed in very 
general terms: it will seek to “reduce regulatory 
obstacles” and ensure “a transparent, predictable, 

Section 3: 
Understanding the key provisions  
of a US-UK trade deal
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To date, most of the UK’s BITs have been with 
developing countries which are primarily recipients 
of investment flows and do not have large stocks of 
outward investment in the UK.103 This is one of the 
primary reasons that the UK has only ever faced two 
arbitration claims.104 The inclusion of ISDS in a trade 
deal between the US and the UK would be a significant 
change of direction. Because the US is both the UK’s 
biggest source of inward investment and by some way 
the most litigious country in the arbitration field, the 
inclusion of ISDS in a US trade deal would significantly 
increase the UK’s exposure to potential cases.105

This is worrying because it could prevent the UK 
government from implementing important policy 
measures in areas such as health and climate change. 
Defending a case costs $8 million on average and 
awards can run to billions of pounds.106 There is 
mounting evidence that this is deterring countries 
from introducing new policies, including Canada 
which has faced a number of US-based claims.107

US companies are already challenging policy in these 
areas:

 Lone Pine are suing Canada for a moratorium on 
fracking under the St. Lawrence River;108

 Westmoreland are challenging Canada’s decision to 
phase out coal-fired power plants;109

 Cargill successfully challenged Mexico’s sugar tax;110

 Eli Lilly successfully challenged Canada’s decision to 
deny a pharmaceutical patent.111

What are the policy positions  
to date?
Significant reforms were introduced to the ISDS 
system in USMCA (the revised NAFTA agreement) 
and the US negotiating objectives for the UK trade 
deal appear somewhat ambivalent on the issue. 
Documents leaked in November 2019 detailing 
discussions between the US and the UK on a future 
trade agreement make it clear that both parties 
envisage that some form of ISDS will be included in 
the deal: ISDS is mentioned 74 times. 

The UK doesn’t mention ‘investment protection’ or 
‘ISDS’ explicitly, but it is seeking “comprehensive rules 
which guarantees UK investors investing in the US 
the same types of rights and protections they receive 
in the UK, including non-discriminatory treatment 
and ensuring that their assets are not expropriated 
without due process and fair compensation”, which 

and stable regulatory framework.” It is also looking 
for “regulatory impact assessments” and “regulatory 
cooperation”, although it doesn’t specify what it 
means by the latter.99

RECOMMENDATIONS
TJM has concerns about using trade deals to align 
regulations, for the reasons given above, but these 
concerns are even more pronounced when it comes 
to trade with the US. The US has a pro-business 
approach to regulation, and there is a real risk that 
cooperation with the US would lead to deregulation 
and lower standards on important policy areas, from 
food and health to climate change. TJM therefore 
recommends that a regulatory cooperation chapter is 
not included in a US-UK trade deal.

 �Investment�
Protection�and�
Investor-to-State�
Dispute�Settlement�
(ISDS)

Investor-to-State Dispute Settlement (ISDS) is a 
mechanism in Bilateral Investment Treaties (BITs) 
and Free Trade Agreements that allows international 
investors to sue countries for policy measures that 
negatively impact the profitability of their investment. 
Investors have sued for broad range of measures from 
taxes on sugar to plain packaging for cigarettes, bans 
on fracking and increases in the minimum wage.100 
Cases can cost governments hundreds of millions of 
pounds, and there is evidence that the threat of a case 
can deter countries from introducing new policies.101

Implications of ISDS in a US-UK 
trade deal
The UK and the US are particularly active in the 
investment protection regime: they have 92 and 43 
BITs respectively, and are covered by investment 
chapters in trade deals such as the EU-Canada deal 
(CETA, which the UK will seek to roll over) and the 
US-Chile FTA. US companies have brought 178 of 
the total 983 known cases, whilst UK companies are 
responsible for 83.102
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is investment protection in all but name.112 The 
US wants to “secure for U.S. investors in the UK 
important rights consistent with U.S. legal principles 
and practice, while ensuring that UK investors in the 
United States are not accorded greater substantive 
rights than domestic investors”, which reads like 
it wants its own investors to be able to access 
investment protection provisions but not offer them 
to the UK, a position which presumably won’t survive 
the negotiation process.113

The UK Government has to date been unwavering in 
its support for the existing ISDS system. As Secretary 
of State for International Trade, Liam Fox said that the 
idea of banning such agreements was “nonsensical.”114 
During negotiations towards TTIP (the now defunct 
EU-US trade negotiations) the UK commissioned a 
study from the LSE which showed that there would 
be no benefit to UK investors and significant risks to 
the government of ISDS provisions with the US but 
the Government chose to ignore its own study and 
continued to support the inclusion of ISDS in TTIP.115

RECOMMENDATIONS
ISDS is a system that offers a small group of 
companies privileged access to an exclusive 
arbitration system. There is no equivalent system 
for domestic companies nor for ordinary people. 
The success rates for companies in the international 
arbitration system go far beyond those under 
domestic jurisdictions and the amounts awarded are 
far higher.116 Cases can challenge important policy 
decisions in areas like climate change and health 
where the UK and other countries urgently need 
to make significant improvements. TJM therefore 
believes that ISDS should be excluded from a future 
US-UK trade agreement.

 �Services
A US-UK trade deal is likely to include a chapter 
covering services; this has become the norm in trade 
deals since the conclusion of the General Agreement 
on Trade In Services (GATS) in 1994, as part of the 
formation of the WTO. In trade terms ‘services’ 
potentially covers everything from finance and 
accountancy to water and healthcare. Documents 
leaked in November 2019 show that both the US 
and the UK consider the inclusion of such a chapter a 
priority.117 However, there is significant room for the 

UK to decide which services it wants to include and in 
what ways. 

Services chapters can be problematic because they 
subject sectors that are generally viewed as ‘public 
services’ – understood as being available to all 
regardless of income – to the same rules as ‘tradable 
goods’. They also ‘lock-in’ existing privatisation: they 
can make it much more difficult for countries to 
switch away from the private provision of services 
towards government or community provision, even 
in the face of private provision failing, because they 
are required to either compensate foreign investors 
or renegotiate aspects of the trade agreement, or a 
combination of both. 

How a US deal would incorporate 
services
In order to commit service sectors in a trade 
agreement, a country first has to unilaterally 
privatise or ‘create a market for’ services. In the 
UK, a significant proportion of services, including 
telecommunications, post, transport, energy, water, 
health and education have already been either wholly 
or partially privatised. 

Countries then commit to opening these services to 
competition from companies from other countries. 
The UK has, for example, already committed a limited 
number of service sectors to trade liberalisation 
through the WTO’s General Agreement on Trade 
in Services (GATS). Liberalisation as part of a US-
UK trade deal will seek to go much further either 
by increasing the number of sectors covered or by 
deepening the level of coverage. The UK has already 
stated that it wants to go “over and above existing 
WTO rules” in the US negotiations and views, for 
example, education and financial services as key 
growth areas for export.118

One of the most significant differences between WTO 
provisions and those that are likely to be included in a 
US-UK deal is the amount of control countries retain 
regarding which services are covered. Under GATS, a 
‘positive list’ approach is used, which means that only 
services that countries actively choose to include are 
covered. However, the US has already stated that it 
wants to use a ‘negative list’ approach in a deal with 
the UK, which means that all services are covered 
unless countries explicitly exclude them.119 The UK 
has so far only been a party to a limited number of 
deals that use a negative list approach: the first EU 
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are increasingly covered by investment chapters in 
trade deals. This means that mode 3 would apply 
where a US company sets up a new company in the 
UK, although it is more common for a US company 
to simply invest in an existing UK company (see the 
example of Southern Cross, below), which would be 
covered by investment protection provisions.

What the risks are
The services chapter is likely to be driven by 
corporate priorities. Records of ministerial meetings 
show that the UK Department for International 
Trade (DIT) has already had a series of discussions 
with services companies such as Global Healthcare, 
Vamed (health), Roche Pharmaceuticals, Aché 
(pharmaceuticals), Centrica (energy), Iberdrola 
(energy), Arup (engineering, architecture) and Envisage 
(health information).120 The CityUK’s powerful 
‘LOTIS’ (Liberalisation of Trade In Services) group 
has been actively lobbying to ensure increased 
services liberalisation, the maintenance of investment 
protections and minimal limits on data transfer.121

Some of the more problematic demands of private 
service providers became apparent in the course of 
negotiations towards a proposed EU-US trade deal 
(TTIP). For example, US company Home Instead, 
which runs care homes across the EU, wanted TTIP 
to address “inflexible labour laws” which oblige the 
firm to offer its part-time employees “extensive 
benefits including paid vacations” which it claimed 
“unnecessarily inflate the costs of home care.”122

There is growing evidence that privatisation isn’t 
always appropriate for the delivery of public services. 
Research into provision in fifteen high-income 
countries has shown that competition, privatisation 
and marketisation in health systems have a negative 
effect on health equity.123 A UN Special Rapporteur 
reported in 2018 that privatised services are “often 
costlier and provide inferior service at considerable 
profit, all while ignoring human rights standards.”124 A 
2018 report for the UN into the effects of privatising 
water, energy and bus transport in the UK found that, 
“the result has been upward pressure on prices and 
restructuring of services in ways that disadvantage 
the poorest in society.”125 Whilst businesses have a 
role to play in shaping trade agreements, the risk is 
that provisions in respect of services like health and 
energy reflect the narrow aims of business and fail to 
reflect important public interest concerns or ensure 
proper regulation. 

deal to do so was with Canada (CETA), which has 
been provisionally applied since September 2017. 

Other ways that a deal might go beyond WTO 
provisions could include a ‘standstill’ clause, which 
would commit the US and the UK to maintain the 
level of liberalisation that exists in their respective 
service sectors at the time of the conclusion of 
negotiations. A ‘ratchet’ clause would go still further 
and commit the parties to the maintenance of any 
future liberalisation. 

Beyond the extent of coverage, liberalisation in a 
US trade deal would mean making commitments on: 
market access, which locks in access for companies 
seeking to operate in privatised services sectors; 
national treatment, which would commit the UK to 
offer US companies treatment no different to that 
offered to UK companies; and most favoured nation 
treatment, which would commit the UK to treating 
US companies no differently to companies from any 
other country. 

Commitments would be made in four different ways 
(‘modes’). 

 Mode 1 ‘cross border supply’, is where a service 
is provided from one country into another – this 
could apply to things like research, accountancy, 
architectural reports and so on that can be provided 
remotely. 

 Mode 2 covers ‘consumption abroad’, where a 
person travels from one country to consume a 
service in another, this could apply for example 
to anyone coming to the UK as a tourist (tourism 
is included in the definition of services), student 
(using education services) or patient (perhaps 
having identified that the UK provides the best of a 
particular kind of healthcare). 

 Mode 3 ‘commercial presence’ applies to companies 
that want to establish operations in the third 
country, this could include US companies providing 
healthcare or transport services in the UK. 

 Mode 4 ‘movement of natural persons’, this would 
elaborate the rules applying to, for example, 
individual US doctors, architects or accountants 
seeking to come to work in the UK in those areas. 

Of the ‘modes’ listed above, mode 3 is the means by 
which the most liberalisation has been introduced 
through trade agreements. However, it is important to 
bear in mind that there is significant overlap between 
activities listed in services chapters and those that 
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The use of negative listing can lock in privatisation 
across a broad swathe of services and make it difficult 
to reverse. There is already evidence that countries 
don’t fully understand the listing system, even under 
the positive approach: Jane Kelsey notes that, “An 
analysis by the WTO Secretariat in 1999 concluded 
that 1,420 of 7,040 market access commitments 
in the General Agreement on Trade In Services 
(GATS) schedules appeared to be mis-scheduled.”131 

Negative listing can also mean that services or ways 
of delivering services that were not conceived of 
at the time of signing the deal, are automatically 
covered. This could pose unforeseen risks, for example 
as technology develops in areas such as artificial 
intelligence or data management. 

Existing exemptions in trade agreements are not 
effective in protecting public services. In the WTO’s 
GATS agreement the exemption is for services 
“supplied in the exercise of governmental authority.” 
However, to qualify for this exemption, a service 
has to be carried out “neither on a commercial basis 
nor in competition with one or more economic 
operators.”132 A study of the GATS’ sister agreement, 
the General Agreement on Trade and Tariffs (GATT), 
showed that attempts to use a similar exemption have 
met with little success: of forty cases, only one was 
successful.133 Because WTO agreements form the 
basis of all Free Trade Agreements, this effectively 
means that it would be very difficult to ensure a 
robust exemption in a US-UK deal.

Locking in the privatisation of services can have 
particular impacts for specific groups. For example, 
women and girls tend to have higher levels of 
engagement with public services: they are more likely 
to be caring for other family members such as children 
or elderly parents, or have particular needs associated 
with pregnancy, childbirth and the menopause. Women 
are more likely than men to have low incomes and can 
therefore struggle to cover increased costs for services 
such as dentistry. They are also more likely to undertake 
more unpaid work at home to address shortfalls in 
care that might be caused by privatisation.134

Beyond the services chapter itself, a number of other 
provisions could be included in a US-UK deal that 
would impact on services:

 Investment protection chapters offer far-reaching 
rights to international investors, including the 
right to sue for compensation if a policy change 
negatively impacts on the profitability of their 
investment. As outlined above, a chapter in a 
US-UK deal would give new protections to US 
companies currently investing in the UK. Investors 
have already used this system in other countries to 
challenge public service policies including: attempts 
to limit water and energy tariffs, the renationalising 
of health insurance and gas processing facilities.135

 Provisions on ‘intellectual property’ extend patent 
terms which can increase the price of medicines. 
The US has stated clearly that it is seeking to 

Southern Cross – when private 
provision goes wrong
Southern Cross was initially established as a UK 
company that provided health and social care 
services, predominantly care centres for elderly 
people. The group was the largest provider of 
care homes and long-term care beds in the  
United Kingdom, operating over 750 care homes 
and more than 31,000 residents.126 The business 
expanded rapidly and in 2004 was bought out 
by US company Blackstone Capital Partners. 
The latter then also bought care home owner 
Nursing Home Properties (NHP) and separated 
the operational from the capital assets of the 
Southern Cross Business. NHP was then sold 
for £1.1bn to a fund backed by the Qatar 
Investment Authority who required ‘upwards-
only’ annual rent changes of around 2.5%.127

This business model eventually proved to be 
unsustainable, particularly as local councils 
started keeping people at home for longer 
in a bid to cut costs. The consequences for 
service users were devastating: standards at 
Southern Cross homes began to deteriorate 
and a third of the group’s centres in England 
were issued with improvement orders by the 
Care Quality Commission. Reports began to 
emerge of severe neglect, including failures to 
ensure basic standards of personal hygiene or 
medical care for residents.128 A coroner found 
that five deaths at one home had been caused 
by neglect.129 The company eventually declared 
insolvency in 2012, bringing further uncertainty 
to residents and their families.130

This example clearly demonstrates the need for 
governments to retain the ability to regulate in 
this area and to potentially take provision back 
into public control where private provision fails.
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Trade rules on government procurement cover 
sectors that countries have opened up to commercial 
competition. They require countries to give 
companies from the partner country an ability to bid 
for procurement contracts that is equal to that of 
national companies or those from other countries 
with a similar agreement in place. They can restrict 
the criteria by which public bodies decide between 
bidders, for instance the EU-Canada deal (CETA) bans 
public bodies from preferencing local over foreign 
suppliers, and limits the circumstances in which they 
can exclude specific companies.138 Government 
procurement provisions may make it more difficult 
to bring services back into public ownership, as 
specifying that contracts will only be given to public 
providers could be seen as a breach of open tendering 
rules.139

Provisions can be found in specific chapters on 
government procurement, building on the WTO’s 
Agreement on Government Procurement (AGP). 
These provisions set out detailed procurement 
tender requirements and non-discrimination 
rules, for activities that countries have explicitly 
chosen to include and for procurement contracts 
over a specified value. In parallel with other WTO 
agreements, exceptions are permitted for a limited 
number of reasons, including to protect human, 
animal or plant life or health or to protect intellectual 
property.140 Other chapters in trade deals, on 
goods, services and subsidies and countervailing 
measures, can also have implications for government 
procurement policies. For example the WTO’s 
Agreement on Subsidies and Countervailing 
Measures (ASCM) covers the provision of subsidies 
for the government procurement of goods. Recent 
WTO disputes indicate that procurement policies 
promoting industrial or environmental policies are 
actionable under various multilateral agreements, 
even if they have been exempted from the WTO 
GPA commitments.141 FTAs tend to go further than 
WTO provisions by increasing the sectors that are 
covered, narrowing the criteria that are permitted 
for exceptions and reducing the value above which 
contracts are covered.

UK public procurement is governed by EU 
Procurement Directives until the 31st December 
2020 (assuming no extension to Brexit is requested), 
after which time the UK regains full competence. 
At the time of writing, the Government is seeking 
to secure independent membership of the AGP and 
to introduce into primary legislation, via the Trade 

“ensure that government regulatory reimbursement 
regimes are transparent, provide procedural 
fairness, are nondiscriminatory, and provide full 
market access for U.S. products.”136 This could 
challenge the current NHS purchasing practices 
which allow it to keep prices down.

 Government procurement rules could make 
it harder for government-funded projects to 
be guided towards benefiting the local area or 
preferencing ethical producers.

RECOMMENDATIONS
TJM is calling for the UK to:

 Exclude public services from trade and investment 
deals;

 Avoid the use of negative lists, standstill and ratchet 
clauses, and exclude Investor-to-State Dispute 
Settlement (ISDS) mechanisms.

For provisions covering services that are not public 
services:

 Use a positive list system;

 Make much more limited commitments in their 
Schedules, only liberalising sectors where citizens 
and workers will really benefit from the application 
of trade rules;

 Ensure clear legally binding carve-outs so that there 
can be no doubt that public services are exempt. 

 �Government�
procurement

Government procurement covers the purchasing of 
goods, services and construction on behalf of public 
bodies including national government, local councils 
and the NHS. This could include physical goods 
such as sheets for hospital beds or school meals, or 
services such as IT support or specialist expertise in 
areas like flood management. Global expenditure on 
public procurement is estimated to be around US$9.5 
trillion: OECD countries spend on average an amount 
equivalent to 12% of their GDP.137 This gives public 
procurement huge potential to help governments 
achieve their policy goals in areas such as job creation, 
tackling climate change or responding to public health 
issues such as Covid-19.
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Bill, powers to allow it to implement AGP obligations 
and “update the list of UK central entities covered 
by the UK’s market access offer.”142 The second aim 
could open the door to an expansion of the areas 
that the UK liberalises but there is little detail about 
what is intended. It is also worth noting that public 
procurement is an area of devolved competence, 
which means that once the UK has left the EU, the 
different countries of the UK will no longer need to 
apply the same rules.143

The process of regaining full competence for public 
procurement could provide an opportunity for the UK 
to use its significant procurement budget – of around 
£284 billion (approximately US$350 billion) annually – 
to support policy objectives including tackling climate 
change or promoting SMEs, all of which are possible 
under the WTO AGP. A number of UK governments, 
including the present administration, have pledged 
to use public procurement to support policy aims 
such as supporting SMEs, increasing innovation and 
the involvement of third sector organisations in the 
delivery of public services.144 A 2013 study assessing 
the use of public procurement for promoting the 
environment, socially responsible public procurement 
and public procurement for innovation found that the 
UK was a leader in all three categories.145 However 
this hasn’t been the UK government’s approach in 
trade negotiations where it has instead tended to 
favour competitive private tendering. It is therefore 
unsurprising to find that, in its bid for independent 
membership of the AGP, the Government has not 
taken the opportunity to include specific carve-outs 
for the kinds of policy measures covered by the study. 
This would have aligned it with other signatories 
like the US, Japan and South Korea and would 
in particular have avoided difficulties relating to 
devolved competencies.146

Access to US public procurement markets is likely 
to be a high priority for the UK.147 There are two 
reasons why this would be a significant prize: first, 
the US has a large procurement market (valued at 
around US$1.7 trillion)148 covering both national 
and state level and second, its “Buy America” 
provisions require states give a price advantage 
to local suppliers. Because the market is relatively 
closed to most countries, concessions could give UK 
companies a lucrative advantage. 

However, if not properly designed, rules on 
procurement could hinder the ability of the UK and 
US to use this powerful tool to achieve key public 

policy goals. If the UK maintains a position of pursuing 
maximum liberalisation via FTAs, it is likely to close 
down the space for positive action and do so at a 
time when as many tools as possible are needed to 
respond to the climate and environmental crises, and 
the aftermath of the Covid-19 pandemic. Serious 
thought must also be given to the impacts for 
devolved nations of international agreements, over 
which they have little influence, that could curtail their 
ability to shape public spending to achieve national 
policy goals.

In the context of US negotiations, it seems unlikely 
that the UK will get what it wants. Although the US is 
also a member of the AGP, it is unlikely to be willing 
to engage in negotiations towards deep commitments 
in this area. The UK procurement market is only 
a fraction of that of the US.149 UK procurement 
markets are also already significantly more open than 
US markets, which means that US companies don’t 
necessarily need a trade deal in order to tender for 
UK contracts. A further complication is that the UK 
is likely to seek access to state-level procurement 
contracts but at the moment not all states are bound 
by AGP commitments and even where states are 
subject to the AGP, this is superseded by the “Buy 
America” provisions.150

RECOMMENDATIONS
The Government’s current approach to government 
procurement appears contradictory: domestically 
it has committed to using this powerful tool to 
support particular sectors but in international trade 
agreements it has not so far sent any signals that 
it wants to retain the ability to do this in future. It 
is also not apparent that sufficient safeguards are 
proposed to avoid problems arising from the fact that 
procurement is a devolved competence. Given that 
the UK has already unilaterally engaged in significant 
liberalisation of its procurement markets and that 
the US is unlikely to give much ground in this area, 
it seems extremely risky to engage in negotiations 
towards deep commitments in this area, particularly 
given the timeframes that are proposed for US-UK 
negotiations. In the long term, serious consideration 
should be given to excluding government 
procurement from trade deals to ensure it can be used 
as effectively as possible to support important public 
policy goals.
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 Ensure provisions on agriculture do not prevent the 
promotion of low-carbon production.

It is clear that the divergent food and farming 
standards between the UK and the US are already 
proving to be cause for concern amongst key 
stakeholders, including farming groups. Food 
regulation must not be approached solely as a ‘barrier 
to trade’, but as essential policy for protecting public 
health, the environment and animals, as well as our 
food producers. Food and farming standards should 
be enshrined in primary legislation, and through 
continued alignment with the EU. 

There are clear risks posed by a US-UK deal to labour 
standards. In order to send a clear signal about the 
direction of travel of UK labour law, the UK should 
accept the EU’s level playing field proposal and align 
with EU regulations as its baseline. It would then be 
free to go further if it wanted whilst being protected 
from the potential downward pressures associated 
with trade deals with other countries. 

The UK’s commitment to the SDGs and the potential 
for negative impacts on developing countries mean 
that it must assess a future US trade agreement from 
that perspective and in particular, it must:

 Enshrine policy coherence for development in UK 
legislation;

 Undertake a thorough sustainability impact 
assessment of a US deal;

 Focus on achieving a multilateral deal that 
genuinely gives priority to the sustainable 
development goals;

 Work with the US to address damaging trade 
policies on both sides of the Atlantic, in particular 
to bring agricultural subsidies in line with WTO 
commitments and to reduce the often-high tariffs 
on products coming from developing countries;

 Reduce the complexity of rules of origin for 
example by harmonising the approach on both sides 
of the Atlantic and expanding cumulation;

The UK has a unique opportunity to design its 
independent trade policy to support its domestic and 
international social and environmental objectives. 
There remains much to do to establish a clear strategy 
that might achieve this. As this report makes clear, 
there are a number of complex and interrelated 
policy decisions that the UK is yet to make. What is 
apparent is that rushing into a deal, particularly with 
a significant trade partner like the US, is unlikely to 
result in one that is well-crafted: ambition in terms of 
increased trade liberalisation could come at the cost 
of ambition in important areas such as climate change, 
labour rights and health care.

It is clear that a crucial first step towards an inclusive 
strategy that is coherent with the UK’s other domestic 
and foreign policy goals will be to establish robust 
processes for public engagement and parliamentary 
scrutiny. This must go beyond limited online 
consultations, for example by identifying sectors or 
regions that are at risk and dedicating resources to in-
person as well as electronic engagement. Parliament 
must be given the right to: see, debate and vote on 
the draft negotiating mandate before negotiations 
begin with the US; see texts after each negotiating 
round; and debate, amend and vote on the final 
deal. In addition, there must be a full, independent 
sustainability impact assessment which takes into 
account social and environmental factors, and a 
role for devolved administrations. These guarantees 
should be set out in primary legislation, such as in the 
Trade Bill.

Trade agreements can have far-reaching implications 
for climate and environmental ambitions. The UK 
must ensure its trade deals, and in particular a deal 
with the US, support its climate and environmental 
ambitions. It should: 

 Give climate and environmental agreements formal 
precedence over the trade agreement;

 Conduct a full and detailed ex-ante impact 
assessment that covers climate and environmental 
impacts, and which has a direct impact on the 
content of the negotiations and the final deal; 

Conclusions and recommendations
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 Consider giving developing countries observer 
status at the negotiations so that they can flag 
early on if there are issues that they fear could have 
negative consequences for them.

Trade deals are not the appropriate place to decide 
the UK’s approach to public services. They should 
therefore be excluded from a deal with the US. The 
UK must also avoid the use of negative lists, standstill 
and ratchet clauses. For provisions covering services 
that are not public services the UK must: use a 
positive list system; make only limited commitments 
in their Schedules, only liberalising sectors where 
citizens and workers will really benefit from the 
application of trade rules; and ensure clear legally 
binding carve-outs so that there can be no doubt that 
public services are exempt. 

Government procurement is similarly sensitive, and 
the UK should retain the policy space to use it to 
achieve its other goals. Public bodies can already 
choose to invite bids from far and wide if they 
consider that to be the best approach. Locking this 
into trade deals is unlikely to generate additional 
social or environmental benefits and will reduce 
the ability to ensure maximum public benefit. A 
government procurement chapter should therefore be 
excluded from a US trade deal.

There are finally a number of provisions that appear 
to be on the table for a US-UK trade deal that are at 
odds with the UK’s other commitments and should 
therefore be excluded:

 An investment protection chapter could threaten 
policy making in crucial areas such as climate, the 
environment and labour rights; 

 A regulatory cooperation chapter could slow or 
prevent regulation at a time when rapid action is 
needed, particularly in the area of climate change. 
Cooperation on regulatory issues could be explored 
outside the ambit of a trade agreement to ensure 
that social and environmental concerns were the 
primary drivers;

 A chapter on digital trade: much more work is 
needed to develop policy and regulation in the 
area of digital rights. It would not be appropriate to 
include a chapter on digital trade in a US trade deal 
before this has happened.

The UK must take the time to design a trade policy 
and trade agreements that are truly responsive to 
21st-century realities. This means ensuring they 
support climate and environmental goals, goals related 
to tackling inequality and those that countries will 
need to employ in their response to Covid-19. If the 
UK uses this opportunity well, it could take up an 
important international leadership role, crafting a 
world trade system that works for everyone.
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